INDEX TO VOLUME XXIV. 


rs 


ADMINISTRATORS AND. EXECUTORS. 


1. On the death, pending a suit, of one of two joint ad- 
ministrators sued for a devastavit, a suggestion of the 
death may be made of record, and the action may pro- 
ceed against the survivor, Castor vs. Pace, - - 


2. Letters of administration on the estate of the deceas- 
ed wife of a surviving husband, claiming property 
through her, are inadmissible, until property is proven 
in the wife. Morgan vs. Jones, et uz., - - 


3. A Court House, with most of the records, was con- 
sumed by fire. The records left showed, among other 
things, an order authorizing S., as administrator of B., 
to sella lot of land ; the returns of S., as administrator 
of B.; and an order dismissing S. from the administra- 
tion of the estate of B. 

Heid, That these things were sufficient to prove S. to 
have been appointed the administrator of the estate 
of B. Bush vs. Lindsey, - - - 


4. A fraud practiced by an executor, in the sale of his 
testator’s effects, is a good defence to an action on a 
note given for the article in the sale of which the fraud . 
was practiced Williamson et al. vs. Walker et al., 257 


5. It is a general and well settled doctrine, recognized 
both in England and America, that no suit can be main- 
tained or brought by any executor or administrator, in 
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his official capacity, in the Courts of any other coun- 
try, except thatfrom which he derives his authority. 
To authorize a foreign ad ministratrix to sue in this State, 
under the Act of 1850, (Cobb 341,) the intestate must 
have departed this life out of this State. So. Western 
Railroad vs. Paulk, - - : - 356 


6. If a father create a trust in- favor of his daughter, 
which is irrevocable, and die, the title having passed 
out of the father in his lifetime, it cannot be enforced by 
his legal representative. Burney adm’r vs. Ball, 505 


7. The failure of an executor or guardian to make re- 
turns is an omission of duty, and therefore a breach of 
trust, and throws on him the burden of proving to the 
satisfaction of the Court and jury that he has discharg- 
ed the duty of his trust with fidelity. Wellborn vs. 
Rogers and wife, - - - - 558 


8. A receipt by alegatee to the executor; who became 
such by intermarriage with her mother, the executrix, 
and with whom the legatee lived during her minority, 
after her majority, to the time ‘of the giving of the re- 
ceipt, having great confidence in him, and entrusting 

- him with her property, is no bar to an examination in- 
to the accounts prior to the receipt. Jd. 


See Copartners 3, Injunction 1. 
ADMISSIONS. 

See Equity, Pleading and Practice, 5. 
AMBIGUITY. 


See Grant. 
AMENDMENT. 


See Equity, Pleading and Practice, 3, 14, 15. 
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AGENT. 


See Evidence, 7. 
APPEALS. 


1. No appeal lies from a rule absolute awarded by the 
Court, for the foreclosure of a mortgage. Clifton vs. 
Livor et al., : - - - - 91 


2. The plaintiff has, in a proper case, the right to enter 
up judgment, nunc pro tunc, against the surety on ap- 
peal. Mayovs. Kersey, - - - 167 


3. A main issue in-the trial of which the merits of the 
principal cause depends, is not a collateral issue, and 
the party cast is entitled to an appeal on complying 
with the terms imposed by the statute. Mason and 
Dickinson vs. Croom, - - ~ - 211 


4. If a defendant appeals from a verdict rendered against 
him and gives security, the defendant is bound for the 
whole and every part of the judgment which may be 
recovered on the appeal, while the security is bound for 
that part only which his principal cannot or does not 
pay. Brown vs. Ayer § Bates. . - - 288 


5. If the plaintiff receive of the defendant one-half of 
the amount of the judgment in full of his part thereof, 
it is a receipt in full of the entire judgment, as the en- 
tire judgment is the part of the defendant. Jd. 


6. Complainants in a bill of interpleader may appeal, if 
their individual rights are affected by the decree; and 

that one of the parties called on by said bill to litigate 
their rights does not appeal, does not impair or destroy 

the right of appeal of the complainants in the bill'of 
interpleader. Cooper et al.vs. Jones et al. - - 473 








INDEX. 


APPLICATION FOR PARDON. 
See Jllegal Contracts, 1, 2. 


ARBITRATION AND AWARD. 


When causes are referred to an arbitrator who is to pass 
upon questions of law and fact, and also all the equities 
involved, with the right of any party interested to ap- 
appeal therefrom to the Supreme Court on any ques- 
tion of law or equity passed upon and decided, the 
Court will not reverse the judgment of the Court ma- 
king the award its judgment, if the law and equity up- 
on the facts as found by the arbitrator are correctly ad- 
ministered. Greene adm’r et al.vs. Ross and wife et al. 


ATTORNEY AND CLIENT. 


1. An attorney at law has no authority as such to receive 
in payment of, or as collateral security for a debt pla- 
ced in his hands for collection, notes on third persons. 
The client may ratify the act, or the authority may be 
proven by the usual course of dealings between the 
attorney andclient. Jeter §& Forbes vs. Haviland, Reese 
&Co., - - . - - - - 252 


2. An attorney at law, who is called on to write a bill of 
sale for a negro, is not prohibited by the statute from 
giving evidence of a conversation between the parties 
in relation to the contract. Corbet vs. Gilbert, 454 


" See Evidence, 16. Illegal Contracts, 2. Continuance, 4. 


BAIL IN CRIMINAL CASES. 


1. The Superior Courts in this State have the same pow- 
er, in relation to bail in criminal cases, as the Courts of 
King’s Bench in England. Corbett vs, The State. 391 
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2. The Court of King’s Bench in England, and the Su- 
perior Courts in this State, have the power to grant bail 


in all bailable cases, until the accused is in execution. 
td. 


BANKS AND BANKING. 


1. When the capital stock of an incorporated bank is 
subscribed and paid in, it constitutes a trust fund for 
the benefit of the stockholders ; but when notes are is- 
sued and circulated thereon, another and superior trust 
arises and the stock must be first applied to the pay- 
ment of the notes of the bank. Schley et. al. vs. Diz- 
on et al., - - - - - - 


2. If the charter require a certain amount of the capi- 
tal stock to be paid in before notes can be issued, but 
the directors nevertheless proceed to issue notes, if the 
the bank fail or become insolvent, the billholders and 
creditors of the bank may proceed at once against the 
stockholders and directors. Jd. 


3. If stockholders do an illegal act, or omit to do what 
the law requires, by which the rights of others are pre- 
judiced, the law declares such conduct fraudulent Jd. 


4,°The assignees and successors of stockhclders atid 

directors of a bani, are not bound by the fraud of their 
assignors and predecessors, if they become assignees 
and successors without frand. Jd. 


5. Charges in a bill that a small sum was paid in money 
for bank stock, and the balance paid in notes for stock 
notes, and that the purchasers became President and 
directors and reported to the Governor that one-fourth 
of the capital stock was paid in, when the report was 
known to be untrue, require an answer and explana- 
tion. The charges uncontradicted warrant the strong- 
est conclusions against the parties. /d. 
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6. An assignment by a bank of its effects to which the 
creditors are not parties or consenting, cannot deprive 
them of the right to sue stockholders and directors for 


breach of duty. Jd. 


7. A. was indebted, by stock note, to the M. & M. Bank 
of Columbus. By contract with B., the stock was trans- 
ferred from A. to B., and A’s note delivered up to him 
by the Cashier of the bank, upon the verbal underta- 
king of B. to pay the amount of the subscription to the 
bank. The bank subsequently ratified this transaction, 
B. having been elected a director upon the faith of this 
stock. 

Held, That A. could not be made chargeable, as a debt- 
or to the bank, upon a liability incurred by the bank 
some years thereafter; and if responsible at all, it could 
only be in equity, for fraudulently abstracting the as- 
sets of the corporation. Moft vs. Semmes, - - 


BANK BILLS. 


By the fifteenth section of the Act of 1832, “to secure 
the solvency of all the banking institutions in this 
State,” the paper discounted and held by a bank, is 
payable in the bills of the bank. Moise vs. Chapman, 249 


BILLS OF EXCEPTIONS. 


1. When the judgment of the Court below is not except- 
ed to generally, but upon grounds which are specified, 
the bill of exceptions cannot be amended so as to in- 
clude other grounds upon the hearing of the cause. 
Ganahl vs. Shore. 


2. All judgments are presumed to be legal until the con- 
trary is shown, and the burden is upon the plaintiff in 
error to show that the decision complained of is erro- 
neous. And he must embody in his bill of exceptions 
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enough of the testimony to satisfy the Supreme Court 
that he is entitled to the charges requested, not as ab- 
stract propositions, but as the law of the case upon the 
facts proven; and failing to do this he must suffer the 
consequences. The Augusta and Savannah Railroad 
Co. vs. McElmurry, 75 








3. Exceptions must be plainly and distinctly set forth 
in the record, or the Court cannot considerthem. Cleg- 
horn et al. vs. Love. 








CERTIORARI. 


1. A certiorari may lie under the Constitution and the 
old law, although, not provided for by any Act of the 
Legislature. Livingston vs. Livingston. - 379 







2. Certiorari lies for error committed in a habeas corpus 
case before the Justices of the Inferior Court. Jd. 







3. It is error in the Court to hear and determine a certi- 
orari, six months before the Term, to which by law it is 
properly made returnable. Brown §& Wright vs. Smith 

§ Leonard. - - - - - 418 











CHARGE OF THE COURT. 






1. Itis no error for the Court to refuse to give charges 
to the jury as requested in writing, if they are inappli- 
cable to the case. Welch vs. Butler et al. - 445 















2. Request to charge, not warranted by the evidence in ‘ 
the cause, ought not to be given. Corbett vs. Gilbert. 454 










3. A charge is erroneous which withdraws from the 
consideration of the jury, the evidence upon which the 
party against whom it is given, relies for a recovery. 
Burney, adm’r. vs. Ball. - - - 505 








4, The Court may withdraw a charge at the instance of 
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the party in whose favor it is made. - Harrison §& Mc- 
Gehee vs. Powell. - - - - 530 











5. The Court committing an error in fact in his charge 
to the jury, in a matter calculated to mislead the jury 
to the prejudice of one of the parties, cannot excuse an 
error of law, growing out of that mistake of facts. 

Wellborn vs. Rogers and wife. - - - 558 






CLERK OF SUPERIOR COURT. 








See Supreme Court Practice, 2, 


COMMISSIONER. 





A Georgia Commissioner, resident in another State, has 
no power to certify to the official character of a person 
who holds his office under the authority of that State. 

O’ Bannon vs. Paremour. - - . 489 








COMMON PROSTITUTE. 














See Evidence, 15. 


e 


CONDONATION. 
See Divorce, 2. 
CONTINUANCES. 


1. When a prisoner charged with the crime of murder, 
applies for a continuance, he must make a strict and 
special showing, and it must appear that the absent 
person whose testimony he professes to want, is in fact 
a witness to some matter necessary to his defence, and 
if he knows of this, from information only, he ought 
to submit the affidavit of hisinformant. Thomson vs. 

The State, - - - - s 297 








2, Public excitement not sufficient ground to entitle a 
prisoner accused of felony to a continuance, since the 
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passage of the Act of 1856, in relation to the empanel- 
ing of jurors. td. 


. A question may be asked a prisoner, who has made 
a showing in writing for a continuance, which is in- 
tended merely to enable the Court to procure the at- 
tendance of a person as a witness, on account of whose 
absence he was proposing to continue the cause. id. 


4, Every counsel engaged in a cause ought to be prepar- 
ed to conduct it, and the absence of counsel for any 
cause, when there is more counsel than one, ought to be 
seldom allowei as a ground of continuance. Cooper 
et al. vs. Jones et al. . : - . 


CONTRACTS. 


1. A shorter period than that allowed by the statute of 


limitations for the institution of suits, by agreement of 
the parties, violates no principle of public policy; pro- 
vided the period fixed be not so unreasonable as to 
raise a presumption of imposition or undue advantage 
in some way. Brown and wife vs. The Savannah Mu- 
tual Insurance Company. - - - 


2. An agreement to settle a doubtful right constitutes a 
valid consideration to support a contract; especially if 
it be an agreement to settle a family controversy; such 
an agreement will not be considered voluntary and 
without consideration, but will be enforced in equity 
as a fair family arrangement, independent of its being 
a compromise of doubtful rights. Watkins et al. vs. 
Watkins et al. - : - - - 


3. When an agreement is entered int2, upon sufficient 
consideration to sell real and personal property and di- 
vide the proceeds, and the same has been fully per- 
formed on one side, the other party will be decreed to 
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execute it in full, notwithstanding the agreement is by 
parol, and relates to land as well as negroes. Jd. 


COPARTNERS. 


1. The holders of a partnership note given for a bill of 
goods, renewed it with one of the partners, extending 
the day of payment, after the dissolution of partner- 
ship, and without the knowledge of the other partner. 

Held, That this discharged the other partner. Cham- 
berlain § Bancroft vs. Stone. - - - 


2. The holders of a partnership note, after the dissolu- 
tion of the partnership, renewed the note with one 
partner, without the consent of the other, extending the 
day of payment, and thus discharged the other part- 
ner. Afterwards, he, with a knowledge of the facts, 
agreed to pay the note. | 


Held, That he was bound by his promise. Jd. 


3. A judgment against one of two partners, may be revi- 
ved against the executors of the party against whom 
the judgment was rendered, and the plaintiff is not driv- 
en to pursue his remedy against the surviving partner. 
Wright, Bull § Co. vs. Harris § Sapp. - 


CORPORATIONS. 
See Railroads, 4. 
COVENANT. 


A covenant that runs with the land, does so, by virtue of 
being, as it were, annexed to the land. Therefore, if 
the covenantor has no title to the land, the covenant 
cannot run with the land—Bennine, J. Martin, adm’r 
vs. Gordon. - - - - - 
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CREDITORS. 


See Marshaling Securities, 1,2, Principal and Surety, 1, 
Trustees, 1. 


CRIMINAL LAW. 


1, An indictment is sufficiently technical and correct if 
it state the offence so plainly that it may be easily un- 
derstood by the jury. 

2. In an indictment for forcible entry and detainer, the 
prosecutor who was dispossessed, or from whom the 
possession is detained, is a competent witness. Kersh 
vs. The State. - - - - - 


3. On the indictment of B. for the murder of G. by stab- 
bing, the Court charged, that if there wasan attempt by 
G. to commit a serious personal injury on B., and he, 
B., in a sudden heat of passion, killed G, he was guilty 

_ of voluntary manslaughter. 

Held, That, serious personal injury, must be construed 
to mean, an injury greater than a provocation by mere 
words, and less than a felony; and, therefore, that the 
charge was right. Buchanan vs. The State. - 


4, The formation: and expression of an opinion, from 
report, as to the guilt or innocence of a prisoner, does 
not disqualify a person from serving on his trial, as a 
juror. Thompson vs. The State. - - 


5. The terms in the statute “serious personal injury on 
the person killing” means a bodily injury,and nota per- 
sonal affront—or a personal wrong. Jd. 


6. Where the proof in favor of a defendant is stronger 
and more direct than the evidence against him, there is 
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room for a reasonable doubt, at least, as to his guilt, 
and he ought not to be convicted. Reynolds vs. The 
State. . - - - ~ - 


DAMAGES. 


1. Upon a question of fraud in the sale of land, the testi- 
mony should be restricted to its value at the time of 
sale, and not its present worth, in order to fix the dam- 
ages. Gaulding vs. Shehee. - - - - 


2. Upon a suit for damages fora breach of warranty, the 
amount of consideration money recited in the deed, 
is inquirable into, and neither the grantee nor any sub- 
sequent conveyancee, in the absence of fraud, in case of 
eviction, is entitled to recover more than the price ac- 
tually paid for the land, with the interest thereon. 
Martin, adm’r vs. Gordon. : - - 


See Evidence. 12. New Trial, 15. 
>] 


DECEIT. 


See Pleading, 4. 


DELIVERY. 


1. To constitute a good and valid gift of personal prop- 
erty, there must be a delivery, actual or symbotical or 
a writing. Theacts and declarations of the donor, that 
he had given the property, are admissible in evidence, 
Burney, adnv’r vs. Baill. - - : - - 


2. An admission that a gift of a slave has been cancel- 
led, is that from which a jury is authorized, though not 
bound, to infer a delivery back of the slave. Sander- 


lin vs. Sanderlin. - - - - - - 


See Deeds, 1. 


427 
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DEEDS. 





1. Delivery is essential to a deed. Oliver and wife et 
al. vs. Stone and wife. - - - - +e 63 

2. A deed made by legatees to an executor when under 

age is prima fucie void, but if he show that they had the 

full benefit of what it was sold for at fair legal sale, ' 
they cannot complain, Wellborn vs. Rogers and wife 558. 


427 









DEEDS, CONSTRUCTION OF. 






1. A deed of assignment for the benefit of creditors, 
conveying all the property of the debtor, and then set- 

ting forth specially certain slaves by value without fur- 

ther saying ‘all other slaves not mentioned,” or not 
“remembered,” or words equivalent, conveys only the 
negroes whose names are mentioned in the deed. 
Roberts vs. Boylan. - - - - - - 40 












DEMAND AND NOTICE. 









An order drawn by A. on B. in favor of C., to pay the 
latter $88 37-100 in dumber, is not such an instrument 
as requires demand and notice, in order to bind the 
drawer. Smith vs. Barnes, - - - - 442. 


DILIGENCE, 













See Railroads,1, 2, 4. 
DISTRESS WARRANT. 






1. A Justice of the Inferior Court has not the right to 
issue a distress warrant for rent, under the Act of 1811. 
Keaton vs. McDonald, - - - - - 166 







DIVORCE. 


1. The divorce law of 1850, not being retroactive, acts of 
cruel treatinent, done before its passage, cannot be 
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grounds of divorceunder the law. Buckholts vs. Buck- 
holts, ay eh - - - - 238 


2. If, after an act of cruelty done by the husband to 
the wife, she lives with him for many years, and has 
by him numerous children, and would probably still 
live with him, but for the interference of a child, the 
act is condoned by her. 0. 

3. A total divorce will not be granted on evidence con- 
sisting, exclusively, in confessions of the defendant. Jd, 


DORMANT JUDGMENTS. 


A sale made under dormant judgmett is void. Welch 
vs. Butler et al, - - - . r 


DYING DECLARATIONS. 


1. Declarations of a person made in extremis, and at 
the point of death, when he had no hope of recovery, 
admissible as dying declarations, Thompson vs. the 
State, - - - - - ~ 


EJECTMENT. 


1. A having no title, sold to B, and conveyed with war- 

ranty. Afterwards, A. acquired the title. In a suit 
by B. for the land against a third person, held, that on 
A.’s acquiring the title, a perfect equity vested in B. 
which entitled him to recover the land. Goodson vs. 
Beachum, - - - ‘ - 


as 


2. Abond for titles must be proved, before it can be 
used in ejectment as evidence to show color of title. 
Fitzgerald vs. Williams and Pace, - - 


3. A. being in possession of land, claiming it bona fide 
as his own, is informed by B. that the lot belongs to 
€. Whereupon, A. authorizes B. to buy the land for 
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him of C. This is no attornment to C., especially 
when it turns out that C. was not the owner of the land. 
Watson vs. Tindall, - - - 


4. A., under a parol gift from B., enters upon the pos- 


session of a lot of land, and some five years thereafter, . 


B. executes to A. a quit claim deed to the lot. 

Held, That the title does not relate back so as (o consti- 
tute adverse possession to the extent of the bounda- 
ries in the deed, from the time when A. took posses- 
sion under the parol gift. Jd. 


5. Where the lessor of the plaintiff in ejectment is 
dead at the time the action is brought, there can be no 
recovery upon his demise; where he dies intermediate 


the bringing and trial of the suit, costs only can be re- 
covered. Jd. 


6 The civil law will presume a person to be living ata 
hundred years of age, and the common law does not 
stop much short of this, Jd. 


7. Where the plaintiff in ejectment is examined asa 
witness, and testifies, that inquiry having been institu- 
ted by his counsel as to the death of the grantee of the 
land, he is informed by him and believes that he is 
dead, and that the action is prosecuted in the name 
of the grantee, for his benefit alone, this is evidence up- 
on which the jury have a right to find that the grantee 
is dead;.and it is error in the Court not to instruct 
them accordingly, when requested to do so. Jd. 


See Estoppel. 
ENGLISH STATUTES, NOT OF FORCE. 


1. The statute of 32d Henry 8th against maintenance, 


not in force in this State. See Morris vs. Monroe, 23d 
Ga. Rep., p.82. Harring vs. Barwick, - - 
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EQUITY.. 


1. If a party is prevented by sickness from appearing 
at the proper Court to make his defence at law, he is en- 
titled to relief ina Court of Equity. Clifton vs. Li- 
wor et al, - . + - - 


2. When a defence is purely equitable,a party is not 
foreclosed from asserting his right by suffering judg- 
ment a¢ daw to go against him. Jd. | 


3. An allegation in a bill, that trustees for the sale of 
property will pursue their duty to a certain extent, but 
afterwards the bill alleges, upon conjecture, and as- 
signs no fact or circumstance to warrant it, that they 
will do ap act grossly wrong, such fanciful allegation 
is insufficient to raise an equity. Carter vs. Neal, 


4. A complainant cannot have a decree that money 
raised from the property of a defendant shall be hand- 
ed to her to pass over to a creditor at whose instance 
the money was raised, and assume his place in regard 
to enforcing a demand, already satisfied, against pri- 
vate property of stockholders. Jd. 


5. When the bill itself shows upon its face that the on- 
ly rights to which the complainant is entitled. can be 
just as well provided for and protected at law as in equi- 
ty, the bill will no longer be retained. Koockogey vs. 
Administrators of Flewellen, - - - 


EQUITY—PLEADING AND PRACTICE. 


1. The widow of intestate claiming a part of the prop- 
erty under an agreement that it should be conveyed in 
trust for her, and claiming another part of the property 
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by right of survivorship, need not be made a party com- 

lainant to a bill filed by a temporary administrator to 

preserve the assets, as no final decree can be made in 
. the premises. Johnson ef al. vs. Brady, adm’or. 


2. Motions to amend a bill and to dissolve aninjunction 
are much in the discretion of the Court, and unless that 
discretion is used against the law and justice of the case, 
this Court will not interfere with its exercise. Hook 
vs. Brooks. : - - - - 


3. It is not error for the Court to allow an amendment 
to be made to a bill adding persons as parties defend- 
ant, who are proper parties, although they may not be 
necessary parties, Id. 


4. If from the bill and answer, there is a prima facie 
equity in favor of the complainant, it is not error in the 
Court: 10 postpone an argument to dissolve an. injunc- 
tion, after additional parties are added, until the. an- 
swers of the new parties are in, and more especially, if 
from the circumstances disclosed in the bill and an- 
swer, it is a proper case for a hearing before a special 


jury. fd. 


5. The mere failure of a defendant to answer an. allega- 
tion in the bill, does not amount to an admissiun of the 
allegation and make it evidence against him. Keaton 
vs. McGuire, adm’r. - ~ * é 


6. The complainant cannot avail himself of matter not . 
contained in the bill, or in the answer, although it may 
be-contained in the evidence. Jd. 


J. One creditor may sue in equity in behalf of himself 
and others standing in the same relation to the subject 
of the suit.» Schleyet al, vs. Dixon: et al. - 


8. When a party has to go into equity to enforce a judg- 
VOL. XXIV.— 44 
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ment obtained by him at law, that judgment must be 
presumed to have been regularly obtained upon due 
proof of every allegation to entitle the plaintiff to recov- 
er Id. : 


9. The maxim “ actio personalis moritur cum persona,” 
does not apply to cases of which Courts of Equity have 
cognizance. Jd. 


10. Charges establishing a plain liability of parties sued 
must be answered. Jd, 


11. A complainant may move to dismiss his bill, with 
costs, as a matter of course, at any time before a decree ; 
and file a new bill for the same object at any subsequen 
time. Cook vs. Walker. - - - 


12. It is too late to move to dismiss a bill in equity, seve- 
ral terms after it was filed, on the ground that a sum 
of money, admitted to be due by complainants, has not 
been deposited in Court. The Court below ought to be 
moved to compel them to bring it in. Cooper et ai. vs. 
Jones et al. - - - - - 


13. When a bill of interpleader is filed by trustees to ob- 
tain the directions of a Court of Chancery, and a prop- 
er case is made, it is too late for defendants, after long 
acquiescence, to move to dismiss it, on the ground that 
it was filed too late. Jd. 


14, Any amendment of a bill, however trivial and unim- 
portant, authorizes a defendant, though not. required 
to answer, to put in an answer, making an entirely new 
defence, and even contradicting his former. Burney, 
adm’r, vs. Ball. - - - - 


15. Under the Act of 1853, a bill or answer may be 
amended, at any stage of the proceeding, in matter of 
form or substance; and this is the right of the party— 


505 
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the Court prescribing the terms upon which it shall be 
exercised. The terms, however, must be suchas not to 
amount to a negation of the right. Jd. 









16. Whether an answer in equity be contradictory and 
irreconcilable, is a question of fact to be determined by . 
the jury. The effect of such an answer is a question of 

law, to be decided by the Court, and stands upon the 

same footing as the testimony of a witness who contra- 
dicts himself. Jd. 











17, The answer of a defendant, not a party to the is- 
sue to be tried, is not evidence in the cause. . Wellborn 
vs. Rogers and wife. - - - - +558 






18. A bill contained a statement that H. S. died “seized” 
of a certain slave. The answer said that H. S. and J. 
S. called on the defendant to bear witness that H. S. 
held the slave as a loan. 

Held, That this was responsive. Sanderlin vs. Sander- 

lin. - - - - - - 583 













19..To enable the Court todetermine whether sayings 
of a person, proposed to be given in evidence, were pro- 
perly admitted, the sayings must be set out in the re- 
cord, and the same in respect to the parts of bill or an- 
swer proposed to be read. Cleghorn et al. vs. Love. 590 






20. Decretal verdict sufficiently certain when the Court . 
can execute it, Jd. 






See Appeals, 6. 







ESTATES TAIL. 






Jones vs. Jones, in 7 Ga. Rep. 76, recognized and foilow- 
ed. Jennings vs. Parker. - - - 621 








INDEX. 
ESTOPPEL. 










1. B. had the title to alot of land. The interest of G. in 
the lot was levied on. At the sale B. gave notice of 

his title, but was a bidder for the lot, which was knock- 

' ed off to a third person. 

Held, That B. was not estopped from asserting his title 

to the lot against the latter. Goodson vs. Beachum. 150 









EVIDENCE. 









1. Books of account, in all occupations which require 
them to be kept, are admissible in evidence to prove 
the usual subjects of book charges in such business. 
Ganahil vs. Shore. - - - - 17 













2. The tendency of the judicial as well as the legislative 
mind, is to widen the rules for the admissibility of evi- 
dence. Jd. 






3. A party cannot claim titles to property on account of 
his marriage, because he had heard that the father of 
the wife had admitted that the property belonged to 
her. The statement must have been made to induce 
the marriage. Morgan vs. Jones and wife, - 155 







4. If there be written evidence of title it should be pro- 
duced; if lost or destroyed its contents may be proved. Jd. 






5. The sayings of one who is not a party. to the case, 
or in privity with a party, are not admissible as evi- 
dence against either party. Baileyvs. Wood & Co. 164 





6. Thata witness is interested will not be presumed; it 
must be proved. Richardson, trustee, vs. Hoge. 208 









7. The sayings of an agent are not admissible against 
his principal, except as they form a part of the transac- 
tion, or res gestz. Mason § Dickinson vs. Croom. 211 


. 
. 
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8. When there is an irreconcilable conflict in the testi- 
mony of witnesses of equal character and respectability, 
superior credit is to be given to those who have the 
best opportunity of knowing the facts, Jeter & Forbes 
vs. Haviland, Keese § Co. . - - 252 









9. In such cases, if one or two witnesses had an interest 

in noting and remembering the facts, and the other had 
no such interest, the witness is most likely to remember 
whose interest it is to remember. Jd. 














10. A proposition to settle a debt made by defendant 
in attachment for a debt not due, before the levy, in an 
action for maliciously suing ont an attachment, may 
be received in evidence. McLaren vs. Birdsong & 
Sledge. - - . - - 265 















11. Parol evidence of an order for sale of perishable 
goods attached, admissible when the office of the clerk 
of the Court to which the attachment was returnable is 
searched and it cannot be found on record or of file. - 


Id. 







12. Evidence of the value of a stock of goods in the fall 
before an attachment was levied—the levy being in 
May, is not receivable as evidence, or as a criterion of 
value atthat time. Jd. 














13. A witness saying that he is interested, does not dis- 
qualify him, when the factsshow thatheis not. Stal- 
lings vs. Carson et. al. 







14. Declarations that a person is solvent, have reference 
to the time when the declaration is made. Corbett vs. 
Gilbert. 















454 


15. A woman.cannot beimpeached as a witness by proof 
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that she is a common prostitute. Smithwick et. al. vs. 
Evans Ez’r. 


16. An attorney employed in a cause, may, when it is 
relevant, be examined as to the amount of his fee, and 
the terms on which it is tu be paid. Jd. 


17. The exemplified copy of a deed recorded in 1836, 
but without proof of its execution—the grantor signing 
his name by his mark—is not admissible in evidence, 
especially when it does not satisfactorily appear that 
the original ever existed. Watson vs. Tindall. 


18. A witness cannot give his opinion or belief by as- 
signing his reasons therefor, in cases where the opin- 
ion or belief is not admissible in evidence without 
such reasons. Parker et. al. vs. Chambers. 


19. Habits of business of a man not admissible to prove, 
from his conduct, whether the sending of a slave with 
a married daughter was a gift or aloan: in this particu- 
lar case, there being no evidence of other similar acts 
to other children. Jd. 


20. A witness who testified to facts which took place 
when she was very young, after a lapse of fifty-four 
years, ought to be very consistent, to entitle her evi- 
dence to full credence. Jd. 


21. A will is admissible in evidence when both parties 
claim under the testator. Jd. 


22. One of two defendants, against whom a verdict has 
been rendered, appeals, the other does not, the defendant 
not appealing, being no party to the issue to betried on 
appeal, is a competent witness. Wellborn. vs. Rogers 
and wife. 
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23. When the sworn answer of the defendant, offered as 
a witness, has been read:to the Court, it was not neces- 
sary for the party offering the witness, to state what he 
expected to prove by him. Jd. 


24, A slave passed from the father to the son, on the - 
marriage of the son; the question was, whether theslave _ 
so passed as a gift, or as a loan. The father had said, 
a month before the marriage, that he intended to give 
the son the slave. 

Held, that evidence of this saying was admissible against 
thefather. Sanderlinvs. Sanderlin. 583 


25. It is not proper that a question to a witness should 


assume that he has made a statement which, he says, 
he‘has not made. Jd. 


26. The sale of property of the same defendant is no ev- 
idence to prove the value of property of the same kind 
sold a month afterwards. Cleghorn et. al. vs. Love. 590 


27. When three persons call another aside to speak to 
him, what one says in the presence and hearing of the 
others, is evidence against all. Jd. © 


See Attorney and Client 2. Equity Pleading and Prac- 
tice, 16, 17, 18, 19. Grant. Husband and Wife, 5. 

_ Interrogatories passim. Malicious Prosecution 1, 2. 
Wills 4. Administrators and Ezecutors 3. 


EVIDENCE, NEWLY DISCOVERD. 
See New Trial, 2, 13. 7 
EVIDENCE, SECONDARY. 


1. The affidavit of a party to a cause, that an original 
paper. of which he kad the proper custody, was in his 
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possession, that it had disappeared without his consent, 


and was seen in the possession of the counsel of the op- 
posite party, is sufficient proof to admit secondary evi- 
dence. Morganvs. Jones und Wife. . - 


2. Upon the proof of the same the counsel for defendant 
in error ought to have been compelled to answer on the 
motion of plaintiff’s counsel, if he had the deed in 
Court, and to produce it if he had. Jd, 

3. A party must always make the usual preliminary proof 
for the admission of secondary evidence, or that kind 
of evidence will not be admitted. Jd. 


See Dying Declarations. 


EXCEPTIONS. 
See New Trial, 1. Practice in Superior Court, 4. 


EXECUTIONS. 


Where a Justices’ Court execution issued in Twiggs 
county, and was levied on Jand in Early county, and 
there was an entry by a constable, of “ no personal pro- 
perty to be found,” before the f. fa. was backed by the 
Justice of the Peace in Early county, and the levy in 
Early was made by a different constable from the one 
who made the first return, it will be presumed that the 
first entry was by aconstable of Twiggs county, where 
the defendant resided, and where the judgment was ob- 
tained. Hollingsworth vs. Dickey. 

A transfer of a fi. fa. prior to the Act of 1829, is no satis- 
faction of the debt. /d. 


EXECUTOR, DE SON TORT. 


A donee of property from a person just before his death, 
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taking or retaining possession of the property, the de- 
ceased having died at her house, becomes executor de, 
son tort, if there are creditors, .Gleaton vs. Lewis & 
Son. 







FRAUDS. 






1. The indebtedness of a party making bona fide a deed 
of trust, and who makes no provision for the payment 
of prior debts, isnot fraud. Carter vs. Neal. 346 










2. A party making a positive assertion of the solvency of 
the maker of a note,in order to enable him to pass it 
off in atrade, when from circumstances he is presumed 
to know his condition, and he knows that the party 
with whorn he is trading supposes him to be acquainted 
with it, is liable, if the maker be insolvent at the time, 
Corbett vs. Gilbert. 454 










See Administrators and Ezeccutors, 4. 







FRAUDULENT ASSIGNMENTS. 





S., a debtor, in failing circumstances, was indebted to W. 
$1,350; and to secure the payment “sold, transferred 
and assigned” notes and accounts amounting to $2,800, 
The original indebtedness from S, to W. was not extin- 
guished by his assignment. 

Held, that the transaction being neither a sale or amort- 

gage, but a partial assignment, was obnoxious to the 

prohibition in the Act of. 1818, and void. Watkins vs. 

Jenks & Ogden. 431 ‘ 














FRAUDS, STATUTES OF. 






Where the time when the contract is to be performed 
depends on some contingency, it is within the 4th sec- 
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tion of the statute of frauds, provided the contingency 
cannot happen within the year; but if it may happen, 
it is not within the statute, whether it actually do hap- 
pen or not. Burney, Administrator, vs Ball. 


GARNISHMENT. 


Hoskins, Huskill & Co. sued out a garnishment against 
Cothran & Sloan. The Planters Bank of Savan- 

‘nah sued out a garnishment against Sloan only. 
The plaintiffs in both cases were in pursuit of the same 
debt, that was due from Cothran & Sloan, and 
not from Sloan separately. Cothran was living. 

Held, that the debt was attached by the garnishment of 
Hoskins, Huskill & Co., to the exclusion of the garnish- 
ment of the Bank. Hoskins, Huskill §& Co, vs. John- 
son §& Garret. 


GIFT. 
See Delivery, 1,2. Ejectment, 4. 


GRANTS. 


A grant was issued to Alfred Brown. There was no 
such person. Held, that this madea case of /atent am- 
biguity, and that aliunde evidence was admissible to 
show who was the person nieant. Bowen et. al. vs. 
Slaughter §& Brown. 338 


GUARDIAN AND WARD. 


An exemplification of the proceedings of a Court of 
Ordinary, in appointing a guardian and ordering the 
sale of the ward’s land, did not show upon its face any 
thing to give the Court jurisdiction, yet, Held, that as 
the Court of Ordinary is a Court of general jurisdiction, 
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it was to be presumed, that something existed by 
which the Court got jurisdiction, and, therefore, that 
the exemplification was admissible as evidence of such 
appointment and order. Bush vs. Lindsey. 245 


HABEAS CORPUS. 


In habeas corpus cases before the Justices of the Inferior 
Court, the Court does dot expire with the delivery of 
the judgment, but remains in existence, and subject to 
certiorari. Livingston vs. Livingston. 379 


See certiorari 2. 


See Possessory Warrant. 


HUSBAND AND WIFE. 


1. In a marriage settlement, the property was settled in 
trust among other things to and for the joint use of 
the wife and husband “ during their joint lives, but not 
to be subject in any way or manner, to the debts con- 
tracts or engagements” of the husband. 

Held, 1. That the joint estate thus created, did not by 
the marriage pass to the husband, but remained the 
wife’s, Kempton et al. vs. Hollowell § Co., - 


2. That her power over the estate was so restricted, that 
she could not by endorsing her husband’s debts subject 
the estate tothose debts, Jd. 


3. If the interest of the husband is such, under a mar- 
riage settlement, that it cannot be seized and sold at 
law to satisfy debts against him without prejudice to 
the interests of other parties who take under the settle- 
ment there is a case for equity. Jd. 





] 
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4. When a deed or will settles property on a feme covert 
to her separate use and in no wise to be subject to the 
debts, or contracts of her husband, the wife cannot dis- 
pose of the property for that purpose or authorize her 
husband to do it, Hicks trustee vs. Johnston, - 


5. Where the husband has been examined in a case, the 
wife is not admissible to discredit him, by proving facts, 
a knowledge of which she acquired by reason of the 
marriage relation.—Bennine J. hesitating, Keaton vs. 
McGuire, adin’r., - - - - - 


G. Trust for payment of husband’s debts, surplus to 
wife ; the surplus, if decreed to husband, should be in 
trust for the wife, but the wife ought to be a party. 
McDonatpv. Cleghorn et al. vs Love, - - 


7. An insolvent debtor was entitled, in right of his wife, 
to a share in her father’s estate, the share Leing in the 
hands of the executor of that estate; it was agreed be- 
tween him and his wife, and the executor, that the 
share should be paid over to her as her separate pro- 
perty, to be placed by herin the hands of a trustee. 
This agreement was executed. 

Held, That if the share was not more than enough for 
a suitable provision for the wife, this arrangement was 
valid, and the fund was not subject to the husband’s 
debts. Lumpxin and Bennine, J. J. Hubbard vs." 
Price §& Jennings, - - - . - 


See dministrators and Executors, 2. 


ILLEGAL CONTRACTS, 


1. In an application to the Legislature for a pardon, it is 
not unlawful to use before the Legislature an authenti- 
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cated copy of the evidence taken down on the trial of 
the convict. Bird vs. Breedlove. - - 623 





2. The business of attending to applications for pardon, 
is not restricted to attorneys at law. Jd. 







INDICTMENT. 





Tf an indictment for burglary neglects to specify the fel- 
ony which the defendant intended to commit, the defect 
is fatal. The State vs. Lockhart. - - 420 






See Criminal Law, 1. 







INJUNCTION. 





1. A temporary administrator, finding the assets of the — 
estate of his intestate involved with other estates, and 
likely to be seized and sold, and the proceeds applied 
contrary to law, ought to ask an injunction until the 
affairs of the estate can be investigated, and conflicting 
claims adjusted. Johnson et al. vs. Brady. adm’r. 133 









2. Injunction dissolved on the denial of the equity 
charged in the bill, the affidavits in support of the equi- 
ty not being sufficient to overcome the denials of the 
answers, eidet al. vs. Mayor and Council of City of 
Macon. - - - ke - - 205 















3. M. bought of N. a tract of land, and teok a bond for 
titles, conditioned as follows: “The above bound N. 
holds a Sheriff’s deed to said land which was sold un- 
der execution, and the said N. being apprehensive that 
a claim may shortly be set up by some person to said 
land, agrees that if he establishes his title when said 
apprehended claim is made, that he will then make to 
said M. good and lawful titles, and that if he fails to es- 
tablish his title. and the land should be claimed and 

held by suit at law, by another, before the notes for the 
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purchase money become due; then he. shall give up 
said notes, and if said apprehended claim should be es- 
tablished after said notes have been paid, then N. shall 
pay back to M. the amount so paid, and interest; and 
if suit for said land is brought against M., N. binds 
himself to pay cost and expenses.” More than twenty 
years elapsed after the date of this bond, and the pur- 
chase money never having been paid, and titles never 
having been executed by N., he brings ejectment 
against the assignee of M. for the land. : 

Held, That upon the payment of the purchase money 
and interest by M.’s assignee, he was entitled te hold 
the land against N. and that his rights under the bond 
were not affected by the statute of limitations, or lapse 
of time; and that he was entitled to an injunction. 
Brown vs. Newsom. - - - -" 


4. When the answer is indefinite and unsatisfactory, the 


injunction will not be dissolved ; especially when it 
sets up matter in discharge of the defendant’s liability. 


Thomas vs. Horn, adm’r. - - > 


5. A denial of the allegations of a bill, if the denial be 
founded merely on information and belief, will not jus- 
fy the dissolution of the injunction, especially when 
the case is one in which irremediable loss might result 
from the dissolution. Holmes vs. George et al. 


INSOLVENCY. 
The return of nud/a bona onan execution against a debt- 
or, is not the highest evidence of his insolvency. His 


discharge under the insolvent debtor’s act is higher and 
better evidence of that fact. Corbett vs. Gilbert. 


See Husband and Wife. 
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INTERROGATORIES. 


1. The party who took out the commission to examine 
a witness was in the next room to that in which the 
Commissioners were executing the commission, and 
was so known to be, by the witness, The door 
between the two rooms was open : 

Heid, That this vitiated the execution of the commis- 
sion. Mathis et al. vs. Colbert, - - 


2, The answers to interrogatories were headed with a 
case different from that stated in the questions and 
commission, but there appeared enough to show that 
the answers, were really intended for this latter case: 

Held, That they might be read in the latter case. Jd. 


3..A witness may be twice examined by the same party, 
by commission, in the same case. Parker et al. vs. 
Chambers, | - - - - 


INSURANCE. 


A valid legal objection to the payment of a loss on a po- 
licy of Insurance, is not a waiver of all other objections, 
if the plaintiff go into equity, to avoid the effect of that 
objection at law. Brown and wife vs. The Savannah 

Mutual Insurance Company, a - - 


JUDGMENTS. 


1. A judgment, though it may be erroneous, is not void, 

if the Court had jurisdiction of the case and the par- 

ties. Therefore, it will, whilst it stands unvacated, be 

a bar to another proceeding for the same matter. 
Crutchfield vs. The State, - - - - 335 
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2. A judgment reversing another being itself reversed, 
the first judgment is reinstated, and will be considered 
final, after the lapse of ten years, notwithstanding at 
the instance of the defendant, it is remanded for fur- 
ther proceedings, none having been instituted within 
thattime. Pagan assignee vs. Cuyler administrator, 


3. Where the Court, either foreign or domestic, has ju- 
risdiction over the subject matter of the action, and of 
the person of the defendant, and the defendant is serv- 
ed and appears by counsel and pleads to the merits of . 
the suit, the judgment will not be set aside because the 
verdict upon which it is rendered is contrary to evi- 


dence. Td. 


4. Courts will not allow judgments to be amended by 
parol proof, particularly if the judgment has been satis- . 
fied, and much time has intervened since, it was ren- 


dered. Pitman vs. Lowe. 


5. A judgment obtained in this State prior to Decem- 
ber, 1822, need not be renewed. Hollingsworth vs. 


Dickey. . 


6. The entry of an officer cannot revive a void judgment. 
It can be revived through a Court only upon notice to 
the opposite party, and then takes effect from the date 
of the last judgment, Welch vs, Butler et al. 


See Rule against Sheriff, 
JURORS. 
A juror who states in Court to the presiding Judge, that 


he is afraid he cannot do one of the parties justice, and 
the party proposes to swear him, but the Court decides 
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him to be competent without, is an incompetent juror. 
McLaren vs. Birdsong et. al. 


See Criminal Law,4. New Trial, 6. 


JURIES, POWERS OF. 


The jury is the Judge of the law,as well as of the fact. 
Bewnine J., pissentine. Downing Executor vs. Bain 
et. al. 


See New Trial, 3. 


JURY, BOARD AND LODGING OF. 


The county is not liable to pay for food and lodging fur- 
nished to a jury, although ordered by the Court that the 
county be charged withit. Justices of the Inferior Court 
vs. The State, ex rel. - - - - 


JURISDICTION. 


The will of the testator having been proven in Georgia, 
and letters testamentary issued in this State, where 
the testator died, and the executor and legatees lived at 
the time, and the property being all situated here, the 
Courts of this State will not surrender their jurisdiction 
over the person of the trustee, and remit the cestui que 
trusts to a foreign power, notwithstanding the volunta- 
ry removal of the trusteethither. McGehee us. Polk et ul. 406 


See Distress Warrant. 


See Judgment, 3. 


JUSTICES OF INFERIOR COURT. 


See Distress Warrant. 
VOL, xxIv.—45 





INDEX. 
LEGACY, LAPSED. 


1. A party claiming alegacy as lapsed to the heir-at-law, 
on the ground that the legatee named in the will has 
had no existence, must make clear and satisfactory 
proof of the allegation, to entitle himself to it, Silcox 
and wife vs. Nelson et al., ex’ors. - - 


2. A legacy lapsed does not fall into the residuum, 
where it is manifest, from the will, that the testator did 
not intend that the residuary legatees should take any 
part of it. Jd. 


3. When residuary legatees are not, from the construc- 
tion placed upon the will, interested in the question of 
lapse, they are not necessary parties to the bill. Td. 


LICENSE. 


1. A verbal license to erect a dam and fish traps, is not 
a license to renew the dam and traps as often as’ they 
may be swept away by the water. Wingard vs. Tift. 


2. At least, such a license, after thedam and traps have 
been swept away, is revocable at any time, before they 
are renewed. Id. 


LIMITATIONS, STATUTES OF. 


1. Although a trustee disavows the trust, yet if he has 
an undué influence over the cestui gue trust, the statute 
of limitations does not begin to run in his favor. until 
the cessation of that influence. Keaton vs. McGuire, 


adm’or. . . - - - 


2. Statutes of limitation obtain in a Court of Equity; 
and, to the extent to which they obtain there, they 


bind the Court. Jd. 


3. If the fraud be committed on a feme sole, and is not 
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discovered until after marriage, the saving in the stat- 
ute of limitations protects her during coverture. Well- 
born vs. Rogers and wife. - - - 


4. If the trust be terminated, but the trustee continues 
to manage the property, and maintains his influence 
over the cestui gue trust, so as to stifle enquiry, the 
statute will not commence running until that connec- - 

' tion is wholly at an end. Jd. 


See Injunctions, 3. 


LOST PAPERS. 


Upon an application to establish alost paper, the affidavit 
as to the existence of the original, its loss, and the copy 
of the instrument, need not be made by the party, but 
by any one who best knows the facts. Banks vs. Diz- 
on, adm’r, - - _- - - 


MALICIOUS PROSECUTION. 


1. In actions for a malicious suit, all evidence is admis- 
sible which tends on the one hand to prove the want 
of probable cause for the suit, and on the other to prove 
its existence. - McLaren vs. Birdsong §& Sledge. 265 
2. Proposition by one of the defendants who had aétual- 
ly left the State, made after the attachment had been 
levied, to secure the debt, is not admissible in such an 
action. Jd. 


MARSHALING SECURITIES, 


1. The doctrine of two funds applies only to cases where 
contending creditors have a common debtor. Carter vs. 
Neal. 346 


2. To entitle one creditor to be subrogated to the rights 
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of another creditor, the former must have satisfied the 
latter his demand so as relieve him from trouble, ex- 


pense andrisk. Jd. 


’ MORTGAGES. 


1. Deeds of mortgages, are not included in the word 
“conveyances,” of the Act of 1826, to amend an Act, to 
enable feme coverts to convey their estates. Cope vs. 
The Savannah Mutual Loan Association. 


2. If a mortgagee does not record his mortgage in three 
months, he risks having. it postponed, to after-made 
mortgages, and to judgments obtained before he has 
fore-closed it; but thisis all herisks, Hardaway vs. 
Semmes. 


See Appeal, 1. 


MORTGAGES, FORECLOSURE OF. 


1. The method for the foreclosure of mortgages, given 
by the judiciary Act of 1799,is not confined to mort- 
gages made to secure diguidated demands. Richards 
vs. Loan Association. 


2, Whena mortgage is foreclosed by “ The Bibb coun- 
ty Loan Association,” the sum for which the judgment 
is to: be entered, is such a sum as will, by the consti- 
tution of the association, be sufficient to redeem the 
property on the day of the judgment, at the rate of pre- 
mium at which the funds of the association are then 
selling. Jd. 


See dppeals, 1. . 
NE EXEAT. 


1, When a bill praying for a writ of ne exeat is verified 
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in the usual form of affidavits to bills in equity, resort 
must be had to the charges in the bill to decide wheth- 
er the facts are sufficient to entitle the complainant to 
the writ. McGehee vs. Polk et. al. 


2. By the English writ of ne exeat regno, the defendant 
was bound not to go beyond seas without leave of the 
Court; the act of 1830 allows an alternative, viz: to 
give bond for the eventual condemnation money. Jd. 


3. In bills for account and administration of assests, no 
certain balance need be sworn to, to entitle the com- 
plainants to the writ of ne exeat. It is sufficient if there 
is a clear affidavit of assets received, Jd. 


4. In abill praying a ve evxeat, it is enough that it is dis- 
tinctly stated that the defendant resides out of the State. 
Danger of loss will be inferred from that fact alone. Jd. 


NEW TRIAL, 


1. To entitle a party to a new trial, on the ground that 
the indictment was defective, he must have excepted 
thereto at the time and in the mode prescribed by stat- 
ute, and his exception must have been overruled by the 
Court. Wisevs. The State of Georgia. 


2. The discovery of new and material evidence after con- 
viction, which was unknown to the party at the trial, 
and which he could not have known or produced by 
any sort of diligence, is a good ground for a new trial. 


Ld. 


3. When there is conflicting evidence before a jury, it is 
their duty to weighit, and if, in doingso, they render a 
just verdict according to the proper construction and 
weight of the evidence, a new trial ought not to be 
granted. French vs. Roll. 
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4. If the verdict is not against the weight of evidence, 
it ought not ts bedisturbed. Ridley vs. Ford et. al. 


5. The Court charged, that if B. provoked the difficulty, 
if he brought upon himself the necessity to kill G. to 
save his own life, the killing amounted to murder, The 
evidence showed, that B. had a bowie’knife concea- 
ed about his person,and in otherrespects it was such as 
to repel the idea, that his purpose was no more than a 
battery. The verdict was for voluntary manslaughter. 

Held, That thischarge was no ground for a new trial. 
Buchanan vs. The State. 


6. After a verdict of manslaughter, a person made oath 
that one of the jurors had, before, the trial, told him that 
he saw the greater part of the difficulty, and that if he 
was ajuror, he would be compelled from what he 
saw—he did not know how he could get round finding 
him guilty of murder. The juror himself, then swore 
that he did not see the crime committed, or hear any 
part of the evidence before the trial; that he had no 
bias ;that he was a stranger to one of the parties, and al- 
most a stranger to the other; and that he went for 
manslaughter, when others of the jury were going for 
murder. The evidence made out a case of manslaugh- 
ter, if not of murder. The Court refused to grant a new 
trial. 

Held,. That this refusal ought not to be disturbed. Jd. 


7. T. & C. were engaged in a fight in which, T. stabbed 
C. to death. G. interfered by laying hold of C. The 
evidence was such, as to raise a reasonable doubt, 
whether G’s, object in this was not rather, to separate 
T. & C., than to aid T. The jury found G. guilty of 
murder. 
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Held, That the verdict was contrary to the evidence. 
Guilford vs. The State, A § - 


8. After the evidence was closed, the Court told the jury, 
that a certain part of it was insufficient to support the 
plea. That part was sufficient to support the plea; 
but its effect was annulled by another part. No mo- 
tion was made for a new trial. 

Held, That for such an error, a new trial ought not to 
be granted by this Court. Findley vs. Parker, 

9, In ejectment, the plaintiff proved the contents of a lost 
deed by a witness, At the time he had in his pocket 
an established copy of the deed, but this was not known 
to the defendant. The defendant moved for a new 
trial, 


Held, That this was nota sufficient ground for a new 


trial. Fitzgerald vs. Williams et al., - - 


10. In ejectment the proof was, that the tenant was liv- 
ing on the lot of land sued for, and had fifteen or twen- 
ty acres of it enclosed. The Court told the jury,, that 
under this proof they might find a verdict againet the 
tenant for the whole lot. 

Held, That this charge was ne ground for a new trial. 
Id. 


11. In England, the appellate Court will never refuse a 
new trial against the opinion of the presidingJudge who 
tried the cause; and there is nothing in the laws of 
Georgia which compels this Court to adopt a contrary 
rule. 

Where the verdict of the jury is strongly and decidedly 
against the weight ‘of evidence, the Superior Courts 
may (not must) grant a new trial. It is not obligatory, 
even in that case to do so; they may, however, grant 
a new trial where the evidence preponderates in favor 
of the verdict. Odam vs. Nelms, - - - 


Fil 


315 


412 
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12. It is not sufficient to reverse the judgment of the 
Court, unless required positively by statute, because the 
Court has committed an immaterial error in its charge, 
but the finding of the jury is satisfactery. /Velch vs. 
Butler et al, . - - - - 


13. If the jury find against a faci, the proof of which 
depends on circumstantial evidence, the Court cannot, 
on a motion for.a new trial, assume the fact as proven. 
Wight vs. Hester, administrator, - - 


A party cannot obtain a new trial on the ground of new- 
ly discovered evidence, when the evidence was in his 
own possession, and known to be so at the time. Jd. 


14. If, from the facts of the case, the suspicions of a 
party ought to have been excited, and he makes no en- 
quiry, but proceeds to trial and takes the chances of a 
verdict and the witness in the mean time dies, his ob- 
jection ought not to be heard afterwards, Parker et al. 
vs. Chambers, - : - - - 

15. Where there is conflicting and contradictory evi- 
dence as to the value or worth of a slave by reason of 
his unsoundness, and the jury adopt an average as the 
measure of their verdict, the finding is not illegal on 
that account. Harrison and McGehee vs Powell, 


6. New trial granted if the verdict of the jury 
against the evidence. Cleghorn et al. vs. Love, 


ORDINARY, JURISDIGTION OF. 


The act of the Legislature of 1829 gives the Court 
of Ordinary all the powers of a Court of Chancery 
to the extent stated therein, in regard to the sale of a 


530 
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testator’s property. Judges Lumpkin and Benning 
_ say they. held it under the Act of 1805. McDonald 
thinks not. Wellborn vs. Rogers and wife. : 558 


PARTNERSHIP PROPERTY. 


A caution as to Dennis vs. Green, 20 Ga, 386. Hos- 
kins, Huskill §& Co,.vs. Johnston § Garrett. - 625 


PARTIES PLAINTIFF. 


See Practice, Superior Court, 10. 


PASSENGERS. 
See Railroads, 28. 
PAWN. 


Plaintiffs holding note and fi. fa. in pawn for payment 
for a coat sold to the holder, is not entitled to recover 
the money against the maker of the note and defendant 
in fi fa., if there was a prior contract between the par- 
ties that the debt should be paid in corn, and the corn 
was delivered in payment, If the contract was subse- 
quent to the delivery of the papers in pawn, the plain- 
tiffs were entitled to recover the value of the coat and 
nothing more. Ridley vs. Ford et al, - - 


PLEADING. 


1, If in a proceeding against a Railroad company, it is 
alleged that the injury was committed on a different 
day from that found, the variance is not fatal. The Mu- 
gusta and Savannah Railroad Co. vs. McElmurry, 


2. Defendant’s plea must be a full answer to the plain- 
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tiff’s case, so far as he intends to answer toit. Mason 
and Dickinson vs. Croom, . - - 


3. A cause may go to trial on the petition and answer. 
An issuable plea may go to the jury as answer to the 
plaintifl’s case in the petition; and the plaintiff need 
not join issue thereon. McLaren vs. Birdsong and 
Sledge, - - - - - - 


4. If plaintiff declare in deceit against a defendant for 
the fraudulent representation that the maker of a 
note, which he proposed to trade to him, was solvent, 
when he knew at the time he was insolvent,he must 
‘sustain both allegations by direct proof, or by cireum- 
stances, to the satisfaction of the jury. Corbett vs. Gils 
ert, : - - - _- 


POSSESSORY WARRANT. 


A writ of error lies for either party, in a habeas cor- 
pus case, growing out ofan imprisonment for contempt, 
under the Act of 1821, for the restoration of the posses- 
sion of personal property. Livingston vs. Livingston, 379 


- 


POWER OF ATTORNEY. 


A power of attorney for the conveyance of land in 
this State, executed in another State, when the sub- 
scribing witness is not produced in Court, nor exam- 
ined by interrogatories, must be proved as required by 
the Act of 1785. O’ Bannon vs. Paremour, - 


PRINCIPAL AND SURETY. 


1. If a creditor agree to receive from his debtor a less 
sum in satisfaction of a greater, and the less sum is 
paid him and he accepts it, the contract is executed, 
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and he cannot treat it asa nullity and recover the bal- 
ance; otherwise, if the contract is executory, and must 
be enforced through a court of law. Brown vs. Ayer 
& Bates. - - - * 


2, The discharge of the principal absolutely, without 
reserving the plaintiff’s right against the security in the 
instrument, extinguishes the debt as to the surety. Jd. 


PROMISSORY NOTES. 


To be a promissory note, the money specified on the face 
of the instrument must be payable absolutely, uncon- 
ditionally, and at all events. Corbett vs. The State. 


PRACTICE, IN THE SUPERIOR COURTS. 


1. The verdict of a jury in the Inferior Court, not sign- 
ed by the foreman, upon which judgment has been en- 


tered, is good, if the defendant has neither moved in 
arrest of judgment nor appealed. Harris, sur. vs. 


Barden et al. - . . r :< 


2. The party on whom the burden of proof rests has the 
right to open and conclude the cause before the jury. 
Mason & Dickinson vs. Croom. - - 


3, When a plea of tender is filed, the defendant should 
bring the thing tendered into Court, or aver his readi- 
ness to do it. Jd. 


4. It is too late to object that a set-off cannot be plead- 
ed in a suit for unliquidated damages, after there has 
been a trial and verdict on such plea. It ought to 
have been made at the trial. Brantley vs. Dempsey. 


5. After the close of the argument to the jury, the Court 
allowed the defendant to introduce further evidence on 
the subject of mesne profits. Thep!aintiff expressed no 


287 ~ 
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surprise, asked for no continuance. The verdict was 
for the defendant generally. 
Held, That the Court committed no error; certainly 
none of which the plaintiff could complain. Mathis 
et al. vs. Colbert. - - - - 


6. Where the plaintiff holds several notes of the defend- 
ant due at different dates and upon which separate suits 
are brought at the respective maturity of each, the 
Court will not compel a consolidation of the actions ; 
especially when the motion to do so, is made after one 
of the cases has been continued for the Term. Gaulden 
vs. Shehee. - - - - - 


7. Where two suits are pending between the same par- 
ties, upon separate notes, which are parts of the same 
contract, and the defence to each is precisely the same, 
interrogatories taken in one of the cases, may be read 
in both. /d. 


8. If a jury find a verdict generally for the difference be- 
tween notes, it is not error for the Court to send them 
back to find the amount. Wright vs. Hester, adm’r. 


9. A witness may notonly read his own deposition, it may 
be read to him in the presence and hearing of the jury 
to refresh his*memory. Burney, adm’r, vs. Ball. 


10. One of several parties plaintiff may be stricken from 
the declaration. Parker et al. vs. Chambers. - 


‘See Lost Papers, 


PRACTICE, IN THE SUPREME COURTS. 


1. The Packet containing the bill of exceptions and 
transcript of the record, need not be transmitted under 
seal, by the Clerk of the Superior Court, to the Clerk 
of the Supreme Court. Harring vs. Barwick. - 
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2. If the Clerk of the Superior Court certify “that the 
above and foregoing is a correct and true copy from the 
records in my office, of the foregoing stated case,’’ it is 
sufficient, and he need not use the words “complete 
transcript.” Jd. 


3. If eleven days intervene between the signing of the 
bill of exceptions and filing them with the Clerk, it is 
a substantial compliance with the Act of 1856, notwith- 
standing more than ten days elapsed from the acknowl- 
edgement of service and filing the bill of exceptions. Jd. 


4, A ground of error not certified by the Court below 
will not be considered. Morgan vs. Jones et uz. 


155 


5. Writs of error founded on a judgment granting acon- . 


tinuance, will, in future, be dismissed; as, in such 
cases, any judgment of reversal must, of necessity, be 
futile. Wimberly vs. Collier. - - - 


6. When, upon application for that purpose, the Chan- 
cellor refuses to grant an order, taking a bill pro con- 
fesso, and this Court can see sufficient reasons in the 
record to justify his refusal, the Court is bound to affirm 
his judgment, whether it be the reason that influenced 
his decision or not. Stocks vs. Young. - - 


7. When a matter is brought up in which the Court be- 
low hasa discretion, and that discretion has not been 
used illegally or oppressively, this Court will not inter- 
fere. Cooper et al. vs. Jones et al. - - 


PRESUMPTIONS. 
See Ejectment, 6. Evidence, 6. 
PROSE C'TTORS. 


See Criminal Law, 2 
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PUBLIC OFFICER. 


The date of an officer’s return may be enquired into, 
Welch vs. Butter et al., - - ° f 


RETURN S. 
See Public Officer. 


RAILROADS—ACTIONS AGAINST, &c. 


1. The law requiring blow posts to be erected by Rail- 
roads at the distance of two hundred yards from cross- 
ings, signals to be given of the approach of trains, &c. 
may be looked to as indicative of the legislative mind, 
as to the question of diligence, in’ suits against them. 
The Augusta and Savannah Railroad Co. vs. McEl- 
murry, - - - - - - 


2. A plaintiff may recover against a Railroad company 
for an injury done to his person or property, although 
not without fault himself, if the injury was the 
result of. gross negligence on the part of the company, 
and could have been avoided by the exercise of ordi- 
nary care. Jd. 


3. It is not unqualifiedly true, that no particular speed 
is required by law of Railroads. The train must be 
so checked as to enable the Engineer to stop his engine 
at crossings, to avoid collisions; and it is not incum- 
bent upon the plaintiff to show that the speed was 
reckless, and that the engineer could not have stopped 
his train before reaching the crossings; or that he saw 
the obstruction and heedlessly proceeded. Jd. 


4, The failure of a Railroad to comply with the requi- 
sitions of law, does not necessarily make a road liable 
for damages; nevertheless it will be sufficient usually 
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to constitute a prima facie case, or want of due dili- 
gence. Jd. 
. 

-5. Corporations are embraced in a statute, under the 
designation of persons, unless expressly excepted, er 
excluded by necessary implication on the ground of 
the total inapplicability of the statute, as to the subject 
matter, to them. So. Western Railroad vs. Paulk, 


6. Neither a corporation nor an individual, have a ves- 
ted right todo wrong; none such can beconferred. Jd. 


7. In a suit for damages, for the killing of a person by 
railroad, under the Act of 1850, the action should be 
brought in the county where the principal office of the 
corporation is kept. qd. 


8. The fourth section of the Act of 1856, being in futu- 


ro only, does not repeal by implication, the Act of 1850; 
or in other words, take away a cause of action which 
originated in 1855, prior to its passage. Jd. 


9. If through the default of the corporation or its ser- 
vants, the passenger is placed in such a perilous con- 
dition as to render it an act of reasonable precaution, 
for the purpose of self-preservation, to leap from the 
cars, the company is responsible for the injury he re- 
ceives thereby; although if he had remained in the 
cars, he would not have been injured. Jd. 


10, The question of damages considered. Jd. 
See Pleading, 1. 


RECEIPT. 


See Administrators and Executors, 8. 
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RECOGNIZANCE. 


1. A recognizance to appear to answer to a criminal 
charge, does not bind the lands, or other property, of 
the cognizor, until the recognizance has been for- 
feited and reduced to judgment. . The State vs. Cars- 


- - - ~ - - 


2. The State has the right to prosecute writs of error to 
this Court,to all decisions in the Courts below, respect- 
ing bonds, recognizances, &c.,, and all other matters, 
not strictly of a criminal nature. The State vs. Lock- 


hart, - - . . is ‘ 


3. The obligor in a recognizance is not bound to appear 
before indictment. Jd. 


REMAINDERMEN. 


1. Remaindermens not present at a purchase of proper- 
ty from tenant for life, are not bound to proceed against 
the purchaser, nor give him notice, until the accrual of 
their title. Barker et al: vs. Chambers, - 


2. When a legatee for life is in possession of the pro- 

' perty bequeathed, at the death of the testator, and the 
executor allows him to retain the possession, it is an 
assent to the legacy, both as to tenant for life and 
remainderman. Jd. 


REQUESTS TO CHARGE. 


The growing practice of multiplying requests to charge, 
condemned. Burney administrator vs. Ball, - 205 
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RECEIVER. 


The appointment of a Receiver “does not at all affect 
the right.” Moise vs. Chapman, - - - 249 


RULE AGAINST SHERIFF. 


A rule absolute against a Sheriff, is not such a judgment 
as has a lien on his property, and as can compete 
with judgments on verdicts against him, for money 
raised under those judgments from his property. 
Speer vs. McPherson. - - - - 146 


SALE. 


See Dormant Judgment. 
SECURITY. 


See Appeals, 2, 4. 


SERIOUS PERSONAL INJURY. 


See Criminal Law, 3, 5. 


SCIRE FACIAS. 


Where suit is brought against two defendants, one of 
whom only is served, and judgment is confessed by an 
attorney, and entered up by the plaintiff against the 
defendants, (plural,) instead of the defendant, it is com- 
petent to show upon a scire facias, to reverse the judg- 
ment * inst the executors of the party served, that the 
attorney making the confession, had no authority to 
represent the party not served. Wright, Bull § Co. 
vs. Harris § Sapp, - - - < 


VOL. XXIV.—46 
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SEAL.* 
See Practice in Supreme Court, 1. 
SHERIFF’S SALES AND DEEDS. 


1. The title of a purchaser at Sheriff’s sale, depends on 
the lien of the judgment on the property purchased. 
Roberts vs. Boylan, - - . - . 


2, A Court of Equity will sustain a purchase at Sheriff’s 
sale, against an assignee for the- benefit of creditors, 
when the purchaser has committed no fraud and is 
without fault, and the creditors have had the full ben- 
efit of the proceeds of sale. Jd. 


3. A bona fide purchaser can acquire no valid title under 
a void judgment; otherwise, when the judgment is void- 
able only. Welch vs, Butler et al., - - 


4. A Sheriff’s deed must be accompanied by the execu- 
tion under which the land was sold, or the judgment 
upon which it issued. Watson vs Tindall, - 


SLAVES—EMANCIPATION OF, &e. 


A will may be impéached by extrinsic. evidence, as vio- 
lative of the Acts of 1801 and 1818, prohibiting the 
emancipation of slaves in thisState. Smithwick et al. 
vs. Evans, executor, - - - - 


STATUTE OF FRAUD. 


See. Contracts, 1. 
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STOCKHOLDERS. 


It is not a fraud in stockholders of a company not res- 
ponsible for the company’s debts, to ask the passage of 
an act to enable the company to issye bonds, holding 
the private property of stockholders liable; and a stock- 
holder may advance money on such bonds and the 
transaction will be good, if free from fraud. Carter 


vs. Neal, - - . « “ 


TENDER. 


See Practice in Superior Courts, 3. 


TITLE. 


See Covenant, Ejectment, ‘1, 2, 4. Estoppel.; 


TROVER. 


1. In an action of trover for promissory, notes, the mat- 
ter in issue is the title to the notes, and not the consid- 
eration for which they were given. Wight vs Hester, 
administrator, . a ee - - 


2. Promissory notes are evidence of their own value in 
an action of trover. Id. 


3. In an action of trover for a, promissory note, 
whether the party who made the contract gave too 
much or too little, for the property for which they were 
given, cannot be enquired into. Jd. 


TRUSTEES. 


1. The misconduct of trustees, for the sale of property, 
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cannot affect the rights of a creditor interested in the 
sale. Carter vs. Neal, -— ° e 


2. Trustees cannot deal with each ether in the trust pro- 
perty, and cannot sell to another any portion of the 
trust property without the assent of the cestui gue trust 


who must be competent to assent. Cleghorn et al. vs. 
Love, - P ; pas on 


3. All debts embraced within a trust for payment of 
debts should be paid. Jd. 


See Administrators and ‘executors, 6, 7. 


TRUSTEES AND CESTUI QUE TRUSTS} 


i, A receipt in full given by the cestui gue trust to the 
trustee, is prima facie evidence of a settlement in full 
between them; and consequently casts on the former, 
the burden of proving, that the settlement was not in 
full. Keaton vs. McGuire administrator, . 


2. An unbroken continuance of the management of the 
the property of a cestui que trust, by a trustee, is in 
effect, a continuance of the trust, and a settlement be- 
tween the parties may be impeached for any of the 
causes for which a settlement between a trustee and 
cestui que trust may be impeached’; and the statute of 
limitations will not begin to run in éases of fraud until 
tho fraud is discovered, if the party is not in daches, 
and is under no disability. Wellborn vs. Rogers and 
wife, - - - - - - 


3. It is competent for a Court of Chancery to adjust, in 
‘one suit, the rights of all parties who complain of the 
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breach of a trust growing out of the same transaction, 
when an investigation of one involves an enquiry into 
the othér. Cleghorn et al. vs. Love, . - - ‘590 


4. If trustees to sell and pay debts, sell within a reason- 
able time for a fair value, and apply the proceeds faith- 
fully to the payment of the debts, they have discharged 
the trust to that extent. Jd. 


See Limitations, 1, 4. 
VENDOR AND PURCHASER. 


1. If A. sells land to B. giving him a bond for titles, and 
subsequently conveys to C. who has full knowledge 

of the prior sale, he is in no better condition than A,, 

but is affected with all the equity existing between the 
previous parties. Rhodes vs. Doss etal, - - 478 


2. A person having ro title, conveying land by deed with 
warranty, and subsequently acquiring title, cannot.te-. 
eover the land from his feoffee.. O’ Bannon vs. Para- 
mour, : . " , . - 489 


VERDICT. 


See New trial, 4. Practice in Superior Court, 1. 


VERDICTS. 


The verdict of a jury may be amended in form, to cor- 
respond with the manifest intent of the jury apparent * 
in the verdict. Corbett vs Gilbert, - - 454 


WAIVER. 


Notwithstanding time is of the essence of the contract, 
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it may be waived; and a subsequent offer to fulfil the 
contract, and urging a compliance on the other side, in- 
stead of treating the contract as at‘an end, amounts to. 
a waiver, Rhodes vs. Doss et al, - - 


See Insurance. 


WARRANTY. 
See Damages, 2. Vendor and purchaser, 2. 
WILLS—CONSTRUCTION OF. 


J. R. died in 1803, leaving a considerable estate. By thé 
4th item of his will, he declares as follows: ‘‘ After the 
foregoing dispositions, I give and bequeath my whole 
estate, real and personal of what description soever, in 
manner and form following: To my beloved wife Jane 
Nesbit, the sole direction of the whole, with the guar- 
dianship of my several children by her, until they ar- 
rive at the age of twenty-one years, respectively, when 
each of my children shall receive a share or dividend 
of my estate, in just proportions by appraisement of 
my executor, &c., reserving one-third of my estate to 
the exclusive use of my beloved wife during her life, 

- and at her demise, the said third part to revert to my 
children, or the survivors, share and share alike,” &c. 
And the 5th item of the willis as follows: “Should it 
be the divine pleasure of Almighty Gop, to take from 
this life my dear wife, and all my children, before 
they arrive at- maturity, or in case of their all dying 
single or childless, then in that case, what 7 ay remain 
of my said estate, shall goto my brothers, William, An- 
drew, Alexander, and David, and their heirs, in four 
equal proportions, &c.” Held, That under the words 
of the will, the daughters took a fee, defeasible upom 
the events of either dying before arriving at woman- 
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hood or puberty, or single, or without children;,and , 
that an absolute power of disposition could not be.im- 
plied from the words, “what may remain,’ so as.to 
vest an absolute fee in the children, and that the limita- 
tion over to the brothers of the testator was good by 
way of executory devise—Lumpxin, J. Robertson et 
al, vs. Johnston, trustee, et al. - - - 


A testator, after bequeathing his “ whole estate” to his 
wife and daughters in certain proportions, added, 
“should it be the divine pleasure of Almighty Gop to 
take from this life my dear wife, and all my children, 
before they arrive at maturity, or in case of their dying 
single or childless, then and in that case, what may re- 
main of my said estate, shall goto my brothers.” Jd, 

1. Held, First, that the expression, “what may remain 
of my estate,” was not to be so read, as to make it con- 
fer on the daughters, the absolute power of doing with 
the “estate” whatever they pleased; buat was to be so 
read, as to make it confer on them, only a power cor- 
responding to the interest which they took; or so read 
as merely to make it designate an estate in remain- 
der, and, therefore, as not directly conferring any power 
at all.—Bennine, J. Zd. 


2. Held, Secondly, that the word, “ maturity,” was to be 
taken by its sense, of puberty, and therefore, that there 
was no sufficient reason for changing the word, “ or,” 
into the word and—Bennine J. Jd. 


3. A man’s will was to this effect: I give “ all my estate” 
to my wife; “but in case” she marry again, I give it 
to my five children. She married again. 

Held, That she lost the estate, and it went to the child-. . 
ren, Snider et ux, vs. Newsom, executor, - - 139° 


as 
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4. A testator, after giving to his wife a large part of his 
property, said: “This devise and bequest of the fore- 
going property, real and personal, to be in lieu and in 
bar of dower, and of the usual allowance to widows 
for their year’s support, and in lieu and in bar of all 
other claims upon my estate in any way whatever.” 
After making the will, he acquired other lands. 

Held, That the case was one in which the widow was 
bound to elect, whether she would take the legacy, or 
take these after acquired Jands. Raines vs. Corbin and 


anf, £21) Yaizicnldnio 210m odie lb oot ed bivodetag 







See McDonald’s dissenting opinion, p. 665. 





5. A legacy of $4,000 to be paid in bonds is not a lega- 
cy that bears interest from the testator’s death. Down- 
ing, executor, vs. Bain et al., - - - $872 

















6. J. gives to his daughter C., one negro woman, Hes- 
ter, together with her issue and increase, to her use, 
and the lawful heirsof her body forever; if she should 
| die without leaving a lawful heir of her body, then the 
property to revert back to the estate, and be equally 

divided amongst testator’s other heirs. 
| Held, That under the Act of 1821, the daughter took an 
absolute fee in the property. Hose et al. vs. King and 


wife, ‘ : a > . - 424 


7. The bequest of a negro when a certain debt is paid, 
does not charge that negro with the payment of the 
debt. Weillborn vs. Rogers and wife, - - 558 








WILLS—EXECUTION AND PROBATE OF. 





1. If the person who writes the will, takes a large bene- 
fit under it, then, in order to show that the testator knew 
the contents of the will, it is necessary to show, that 
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the will was read over to him, or by him, or to show 
that he gave instructions for such a will, or to show 
something equivalent as evidence to one of these facts. 


Hughes vs. Meredith and wife, - - - 325 
€ 








2. A paper in which it is declared to be the last will and 
desire of the person who executes it, and in which he 
revokes all former wills, and leaves his property to be 
distributed under the laws of Georgia, is a will, and 
the Ordinary has jurisdiction to admit it to probate. 
Lucas vs. Parsons et al., - - - 640 
















3. A will disposing of property as the laws of distribu- 
tion would decide it, is good, and the Ordinary has ju- 
risdiction of it. Jd. 


’ 











4, A contested will may be read to the'jury, as the sub- 
ject to which the evidence is to apply, and the reading 
imparts to itno validity. Jd. 











5. The subscribing witnesses may be permitted to testi- 
fy that they subscribed the will in the presence of the 
testator, whether the attestation clause so states or not. 
Id. 







6. When a caveat against a will charges the will to be 
the result of a special delusion against the caveator, 
the attention of the jury ought to be called specially to 
that issue. Id. 















See Jurisdiction. Slaves, Emancipation of. 





